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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC11-02600 

CASE NAME: PESTANA VS. BAC HOME LOANS SERVICING 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY BANK OF AMERICA 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that 

oral argument will be held on February 17, 2017 at 9 a.m. Any party requesting 

oral argument must comply with all of the requirements listed above, including 

making the request and specifying the precise issues to be argued by 4 p.m. on 

February 9, 2017. 

 

Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant Bank of 

America N.A. for itself and as a successor by merger with BAC Home Loans Servicing LP 

(“Defendant” or “BANA”). The MSJ relates to the sole remaining cause of action in Plaintiff 
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Daniel Pestana (“Plaintiff” or “Pestana”)’s First Amended Complaint for violation of Business 

& Professions Code § 17200. Defendant moves for summary judgment or in the alternative 

summary adjudication on the grounds that Plaintiff lacks standing for his remaining claim 

because he cannot show causation between his alleged injuries and the alleged conduct by 

BANA, and because he cannot show any actionable conduct by Defendant. 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 

standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 

cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 

action has no merit if that party has shown that one or more elements of the cause 

of action, even if not separately pleaded, cannot be established, or that there is a 

complete defense to that cause of action. Once the defendant or cross-defendant has 

met that burden, the burden shifts to the plaintiff or cross-complainant to show that 

a triable issue of one or more material facts exists as to the cause of action or a 

defense thereto. The plaintiff or cross-complainant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of material fact 

exists but, instead, shall set forth the specific facts showing that a triable issue of 

material fact exists as to that cause of action or a defense thereto. 

Lis Pendens 

The Court notes Defendant’s request to expunge the notice of lis pendens in its notice of 

motion for summary judgment. The Court denies this request without prejudice to 

Defendant bringing a regularly noticed motion pursuant to Code of Civil Procedure § 405.30. 

Request for Judicial Notice 

Defendant requests judicial notice of a record from the Contra Costa County Recorder Office 

as well as the docket in this action. The Court need not take judicial notice of its own 

docket. Plaintiff does not object to this Request. The Request is granted. Evid. Code §§ 452, 

453. 

Evidentiary Objections 

Plaintiff’s objections to Defendants Separate Statement of Undisputed Material Facts in 

Support of the MSJ are bereft of citations to the Evidence Code. Nevertheless, the Court 

rules as follows: 

UMF 7: Plaintiff’s objections that “defaulted” is a legal conclusion and “states facts not in 

evidence” are overruled. In support of this fact, Defendant submitted Plaintiff’s loan 

payment history (Exhibit 4 to MSJ), to which Plaintiff did not object. Exhibit 4 reflects at 

page 5 that there was no “Regular Payment” in December 2009. Plaintiff’s contention that 
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he “was instructed by BANA to miss payments in order to receive a loan modification,” even 

if true, does not controvert this fact. 

UMF 13, 17, 18, 19: Plaintiff’s objections are overruled. Plaintiff’s responses are not 

evidentiary objections and are non-responsive to the proffered undisputed material fact. 

Furthermore, Plaintiff does not object to the underlying evidence which Defendant offered in 

support of these facts. For example, UMF 17 reads that “[o]n September 27, 2010, Plaintiff 

was offered a trial payment plan by BANA, requiring Plaintiff to make three monthly 

payments of $3,879.85.” Plaintiff contends in part in response that “he should have been 

reassessed for HAMP with a loan payment at 31% of that $8,739.13 amount, or $2,709.13. 

As such, this trial payment plan greatly exceeded the allowable monthly payment under 

HAMP.” Even if true, this contention does not controvert Defendants proffered fact, nor does 

it undermine its uncontroverted and un-objected to evidence in support. 

Undisputed Material Facts 

This is an unlawful foreclosure case. Plaintiff obtained a loan in the amount of $492,000 on 

February 6, 2007 for real property located at 841 Ryan Court, Concord, California, 94518. 

UMF 1. This loan was secured by a Deed of Trust identifying Plaintiff as the borrower, 

Accredited Home Lenders, Inc., a California Corporation, as the Lender, Stuart Title 

Company as the Trustee, and Mortgage Electronic Registration Systems, Inc. as the 

beneficiary. Id. The servicing of the loan was transferred to BAC, Home Loans Servicing LP 

on or about June 20, 2007 (UMF 2), which later merged with BANA. UMF 3. BANA continued 

to service the loan following the merger. Id.  

In his First Amended Complaint (“FAC”), Plaintiff alleged that Defendant told him to stop 

making mortgage payments to be “considered for a modification.” UMF 5. The FAC further 

alleged that Defendant falsely represented to Plaintiff that he did not qualify for a HAMP 

modification and made false promises and representations to him “that a loan modification 

would be granted to Plaintiff,” and “falsely represented to Plaintiff that Plaintiff’s income 

versus house cost ration did not fit the HAMP requirements.” Id. Plaintiff contacted BANA in 

June of 2009 about a loan modification. UMF 6. Plaintiff defaulted on his loan in December 

2009. UMF 7. He later applied for a loan modification. UMF 10. BANA sent Plaintiff a decline 

letter on August 5, 2010. UMF 15. Plaintiff appealed this decision on August 23, 2010 (UMF 

16), and Plaintiff was offered a trial payment plan by BANA on September 27, 2010. UMF 

17. He later received a proposed loan modification in May of 2011. UMF 18.  

Standing 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered 

injury in fact and has lost money or property as a result of unfair competition. Cal. Bus. & 

Prof. Code § 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) 

establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., economic 

injury, and (2) show that the economic injury was the result of, i.e., caused by, the unfair 

business practice that is the gravamen of the claim. See Kwikset Corp. v. Superior Court 
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(2011) 51 Cal.4th 310, 337 (“Kwikset”). Restitution is the only form of damages available 

under the UCL. See Korea Supply Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 

1147. 

To prove a violation of the UCL, Plaintiff must show that the unfair, unlawful, or fraudulent 

acts caused the economic injury in question. The UCL requires that a plaintiff’s economic 

injury come “as a result of” the unfair competition. See Kwikset at 326. Plaintiff must show 

a “causal connection” between his harm and BANA’s alleged misrepresentations. “A plaintiff 

fails to satisfy the causation prong of the statute if he or she would have suffered the same 

harm whether or not a defendant complied with the law.” Jenkins v. JP Morgan Chase Bank, 

N.A., 216 Cal. App. 4th 497, 522 (2013) (internal quotation marks and citation omitted) 

(disapproved on other grounds by Yvananova v. New Century Mortgage Corp. (2016) 62 

Cal.4th 919). 

Here, the alleged unfair conduct complained of is that Defendant told Plaintiff he had to stop 

making mortgage payments in order to be “considered for modification;” that Defendant 

falsely represented to Plaintiff that he did not qualify for a HAMP modification, made false 

promises and representations to Plaintiff “that a loan modification would be granted to 

Plaintiff,” and “falsely represented to Plaintiff that Plaintiff’s income versus house costs ratio 

did not fit the HAMP requirements.” UMF 5. 

Plaintiff does not materially dispute that he defaulted on his loan. UMF 7. Neither does he 

materially dispute that he was offered a trial payment plan (UMF 17) or that he received a 

proposed loan modification. UMF 18. It is undisputed that Plaintiff testified he was damaged 

by the bank’s actions because “it ruined [his] credit and [his] ability to better [his] 

practices, [his] business.” UMF 20. It is also undisputed that plaintiff enumerated damages 

in response to special interrogatories of damaged credit, higher child support as a result of 

being unable to deduct mortgage interest, decrease in standing in his child custody case, 

time away from work, attorneys’ fees, stress, insomnia, decreased appetite, and lack of 

ability to focus. UMF 21.  

The Court has carefully reviewed all of the evidence submitted in support of and in 

opposition to the MSJ. The evidence does not show any connection between BANA’s alleged 

representations and Plaintiff's failure to make payments. Plaintiff presents no evidence to 

rebut BANA’s evidence that the harm Plaintiff faces is a result of his default, not any 

representations by BANA. For that reason, summary judgment is appropriate. See Jenkins, 

216 Cal.App.4th at 523. 

Finally, to the extent that Plaintiff’s claims are based on the modification process and any 

negative impacts thereto, the claims also fail. Plaintiff had defaulted on his mortgage. There 

is no evidence of a contractual duty or requirement that BANA provide Plaintiff with a loan 

modification, or provide a certain degree of consideration for a loan modification request. 

See Mabry v. Superior Court (2010) 185 Cal.App.4th 208, 222. Furthermore, the undisputed 

evidence shows that plaintiff was offered a loan modification. UMF 18. The motion for 

summary judgment is granted. 
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 2.  TIME:  9:00   CASE#: MSC11-02600 

CASE NAME: PESTANA VS. BAC HOME LOANS SERVICING 

HEARING ON OSC RE: WHY PLAINTIFF SHOULD NOT BE SANCTIONED $500.00 

FOR NOT COMPLYING WITH MEDIATION ORDERS 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that 

oral argument will be held on February 17, 2017 at 9 a.m. Any party requesting 

oral argument must comply with all of the requirements listed above, including 

making the request and specifying the precise issues to be argued by 4 p.m. on 

February 9, 2017. 

 

The court, not having received a response to the OSC, hereby orders plaintiff to pay $500 in 

sanctions to the Clerk, Contra Costa Superior Court, on or before March 30, 2017. 

  

  

 3.  TIME:  9:00   CASE#: MSC11-02600 

CASE NAME: PESTANA VS. BAC HOME LOANS SERVICING 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Continued by the court to 9 a.m. February 17, 2017. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-02070 

CASE NAME: KING VS. DIABLO VILLA APARTMENTS 

HEARING ON MOTION FOR SUMMARY ADJUDICATION 

FILED BY DIABLO VILLA APARTMENTS, LLC 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that 

oral argument will be held on March 3, 2017 at 9 a.m. Any party requesting 

oral argument must comply with all of the requirements listed above, including 

making the request and specifying the precise issues to be argued by 4 p.m. on 

February 9, 2017. 

 

Defendant Diablo Villa Apartments, LLC’s motion for summary adjudication is denied.  

Defendant’s motion seeks summary adjudication that Plaintiff’s “claim for loss of 

future income lacks merit” and that Plaintiff’s “claim for loss of earning capacity lacks 

merit.” Defendant’s motion was made pursuant to Code of Civil Procedure § 437c(f)(1).  

Code of Civil Procedure § 437c(f)(1), states that, “[a] party may move for summary 

adjudication as to one or more causes of action within an action, one or more affirmative 
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defenses, one or more claims for damages, or one or more issues of duty, if the party 

contends that the cause of action has no merit, that there is no affirmative defense to the 

cause of action, that there is no merit to an affirmative defense as to any cause of action, 

that there is no merit to a claim for damages, as specified in Section 3294 of the Civil Code, 

or that one or more defendants either owed or did not owe a duty to the plaintiff or 

plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes 

of a cause of action, an affirmative defense, a claim for damages, or an issue of duty.” 

(Code of Civil Procedure § 437c(f)(1) (emphasis added).)  

Decastro W. Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410 held 

that, “Code of Civil Procedure section 437c, subdivision (f)(1), does not permit summary 

adjudication of a single item of compensatory damage which does not dispose of an entire 

cause of action.” (Id. at p. 422.) This is exactly what Defendant is seeking in its motion for 

summary adjudication and thus, under Descastro Defendant’s motion must be denied. 

 Although Decastro considered an older version of section 437c(f)(1), the relevant 

language in subdivision (f)(1) has not changed since Decastro. In addition, amendments to 

the code since then show that Decastro’s holding remains correct. Section 437c(t) states 

that, “[n]otwithstanding subdivision (f), a party may move for summary adjudication of a 

legal issue or a claim for damages other than punitive damages that does not completely 

dispose of a cause of action, affirmative defense, or issue of duty pursuant to this 

subdivision.” (Emphasis added.) Thus, the code makes clear that summary adjudication of 

damages under subsection (f) is only appropriate if the claim is for punitive damages or if 

the claim for compensatory damages disposes of an entire cause of action. Defendant’s 

request for summary adjudication of a portion of the compensatory damages may have 

been proper under subdivision (t). However, a motion under subsection (t) requires a 

stipulation by the parties as to the issues to be adjudicated and a declaration that the 

motion is in the interest of justice. These requirements have not been complied with for 

this motion. 

Therefore, this motion is not proper under Code of Civil Procedure § 437c(f)(1) or 

(t), and is denied on that basis. The Court is not making a determination on the merits of 

Defendant’s argument and Defendant is not barred from raising its argument later in this 

case, if otherwise appropriate. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01900 

CASE NAME: JITODAI VS. CITIMORTGAGE 

HEARING ON MOTION FOR PROTECTIVE ORDER 

FILED BY CITIMORTGAGE, INC. 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that 

oral argument will be held on February 17, 2017 at 9 a.m. Any party requesting 
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oral argument must comply with all of the requirements listed above, including 

making the request and specifying the precise issues to be argued by 4 p.m. on 

February 9, 2017. 

 

There being no opposition, the motion for a protective order is granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00099 

CASE NAME: KAO VS. CUI 

HEARING ON DEMURRER TO 3rd Amended COMPLAINT of KAO 

FILED BY IRWIN KU, BETTY KU 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that oral 

argument will be held on February 24, 2017 at 9 a.m. Any party requesting oral 

argument must comply with all of the requirements listed above, including making 

the request and specifying the precise issues to be argued by 4 p.m. on February 

9, 2017. 

 

          Defendants Irwin and Betty Ku’s demurrer to the Quiet Title cause of action in the 

Third Amended Complaint is overruled.  Plaintiff has alleged facts sufficient to state a 

cause of action.  

 

 A quiet title action is one to declare who owns what interests in a piece of real or 

personal property.  “In an ordinary action to quiet title it is sufficient to allege in simple 

language that the plaintiff is the owner and in possession of the land and that the defendant 

claims an interest therein adverse to him.” (South Shore Land Co. v. Petersen (1964) 226 

Cal.App.2d 725, 740.)     The complaint “need not particularly state the facts in regard to 

the asserted invalidity nor attack the instrument which is claimed to be a cloud against the 

title of the plaintiff.”   (Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833.)  

  
 Pursuant to Code Civ. Proc. § 761.020, a quiet title complaint must include all of the 

following allegations: 

 (a) A description of the property that is the subject of the action.  Plaintiff adequately 

alleged the description of the property. (TAC, ¶19.).   

 

 (b) The title of the plaintiff as to which a determination is sought and the basis of the 

title.  Here, Plaintiff alleges the basis of his title is a deed from Tracy Tan, recorded on 

2/5/2007. (TAC, ¶20) 

 

 (c) The adverse claims to the title of the plaintiff against which a determination is 

sought.  Plaintiff seeks to quiet title against the claims of Xueyan Cui (TAC, ¶21); claims of 

Irwin and Betty Ku, (TAC, 22); and persons unknown claiming any legal or equitable right in 

the property. (TAC, ¶23.)     

 (d) The date as of which the determination is sought. Plaintiff seeks to quiet title as 

of January 22, 2016, the date the complaint was filed. (TAC, ¶25).   
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 (e) A prayer for the determination of the title of the plaintiff against the adverse 

claims.  Plaintiff prays for judgment that Plaintiff is the owner in fee simple of the property 

and that defendants have no interest in the property adverse to Plaintiff.  (TAC, 8:14-15.)  

  

 Accordingly, Plaintiff has alleged all of the elements of the quiet title cause of action.  

 

 

Bona Fide Purchaser Defense 

 

 Defendants argues that the complaint against the Kus fails as a matter of law 

because the Kus are bona fide purchasers. Defendants assert the conveyance from Plaintiff 

to Cui is voidable, not void. Plaintiff does not allege that the Kus had any knowledge of Cui’s 

alleged fraud or that the Kus participated in the alleged fraudulent conveyance. Because the 

Kus are bona fide purchasers, they can rely upon and enforce the voidable grant deed 

conveying title of the Property from Plaintiff to Cui. “Under California law, a bona fide 

purchaser for value takes title free and clear of an improperly reconveyed deed of trust, so 

long as the reconveyance is voidable and not void. [Citations.]  (Schiavon v. Arnaudo Bros. 

(2000) 84 Cal.App.4th 374, 376.) Therefore, Defendants argue Plaintiff has not alleged facts 

sufficient to state a cause of action.  

  

 Defendants’ demurrer fails for several reasons.  First, "It is said that the defense of a 

bona fide purchaser without notice is in the nature of new matter, the burden of proving 

which is upon the defendant.”  (Bell v. Pleasant (1904) 145 Cal. 410, 414.)  It is well settled 

that one who claims to be a bona fide purchaser must plead the facts essential to make him 

such. "To entitle a party to protection as such a purchaser he must aver and prove the 

possession of his grantor, the purchase of the premises, the payment of the purchase-

money in good faith and without notice, actual or constructive, prior to and down to the 

time of its payment; for if he had notice, actual or constructive, at any moment of time 

before the payment of the money, he is not a bona fide purchaser." [Citation.]” (Wilhoit v. 

Lyons (1893) 98 Cal. 409, 413.) The burden is on the person claiming to be a bona fide 

purchaser to prove that the property was purchased without notice of any right of others 

and for a valuable consideration.  

 

 Because the averment for the defense of a bona fide purchaser is new matter, the 

question cannot arise upon a demurrer to the complaint, if it does not show that the 

defendants are such purchasers. (Alcorn v. Buschke (1901) 133 Cal. 655, 655.)  Therefore, 

the demurrer is not appropriate as the complaint does not show the Kus are bona fide 

purchasers. 

 

 Secondly, “The determination whether a party is a good faith purchaser or 

encumbrancer for value ordinarily is a question of fact.”  (Triple a Management Co. v. 

Frisone (1999) 69 Cal.App.4th 520, 536.)  Defendants admit this, but argues that based on 

the facts alleged in the TAC, the court should find they are bona fide purchasers as a matter 

of law. A bona fide purchaser for value is a person who acquires an interest in real property 

in good faith and for value without actual or constructive notice of another's asserted rights 

in the property. (Melendrez v. D & I Investment, Inc. (2005) 127 Cal.App.4th 1238, 1251.)    

 The court does not agree with the Kus’ conclusion that they are bona fide purchasers as a 

matter of law.   
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 Here, Plaintiff alleges that at all time times he was the owner in fee simple and in 

possession and control of real property located 2837 May Road in Richmond (subject 

property). (TAC, ¶19.) Plaintiff filed this action for cancellation of the deed to quiet title 

against Cui on January 22, 2016.  (TAC, ¶29.)  Plaintiff alleges Defendant Cui sold the 

subject property to Defendants Irwin and Betty Ku on March 4, 2016. (TAC, ¶30.) Plaintiff 

further alleges that at time of conveyance, at defendants had constructive notice of 

Plaintiff’s claim to title by the Lis Pendens recorded on February 2, 2016. (TAC, ¶30.)  

Plaintiff attached the Grant Deed conveying the Property to the Kus, which affirmed the Kus 

paid valuable consideration.  (TAC. Exh.C-1.) The allegations in the complaint do not 

establish, as a matter of law, that Defendants were bona fide purchasers. 

    

 Defendants relied on Schiavon v. Arnaudo Bros. (2000) 84 Cal.App.4th 374, where 

the court sustained the demurrer on grounds that the complaint showed defendant was a 

bona fide purchaser with no knowledge of the fraud, and that the reconveyance was a 

voidable, rather than a void, instrument (Schiavon v. Arnaudo Bros. (2000) 84 Cal.App.4th 

374, 377-378.)  Here, the complaint does not show Defendants were bona fide purchasers.   

 

Expungement and Notice 

 

 The second element required to establish BFP status is that the buyer have neither 

knowledge nor notice of the competing claim. (Triple A Management Co. v. Frisone (1999) 

69 Cal.App.4th 520, 530.  On February 3, 2017, Defendants’ Motion to Expunge the Lis 

Pendenses was granted.  Because the court granted the motion, Defendants argue the 

expungement precludes a finding of actual or constructive notice.  CCP § 405.60 provides: 

 

Upon the withdrawal of a notice of pendency of action pursuant to Section 

405.50 or upon recordation of a certified copy of an order expunging a notice 

of pendency of action pursuant to this title, neither the notice nor any 

information derived from it, prior to the recording of a certified copy of the 

judgment or decree issued in the action, shall constitute actual or constructive 

notice of any of the matters contained, claimed, alleged, or contended 

therein, or of any of the matters related to the action, or create a duty of 

inquiry in any person thereafter dealing with the affected property. 

 

 However, a purchaser is required to inspect the property to be transferred and is 

charged with knowledge of information that would be revealed by a reasonable inspection of 

the property.  (Preston v. Goldman (1986) 42 Cal.3d 108, 123.)  “A party to a real estate 

conveyance is not entitled to ignore any information pertinent to title that comes to him or 

her, even from outside the recorded chain of title, to the extent such information puts him 

or her on reasonable inquiry notice of information that may bring into question the state of 

title.” (In re Marriage of Cloney (2001) 91 Cal.App.4th 429, 441-442.)   Here, Plaintiff 

alleges he was at all times in possession and control of the real property.  (TAC, ¶19.)  

 

 The actual use, occupation, or possession of the premises that is inconsistent with 

the record title generally is notice to any party dealing with the property that the occupant 

may have some interest in the property.”  (Miller and Starr, California Real Estate (4th ed. 

2016) § 18:84.)  “If the circumstances as to possession are such as to put a purchaser on 

inquiry, he is chargeable with knowledge of all that a reasonably diligent inquiry as to the 

rights and claims of the occupant might have disclosed. (25 Cal.Jur. 836.) “The 
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circumstances of each case determine whether an inquiry should be made. This is ordinarily 

a question of fact.” (Three Sixty Five Club v. Shostak (1951) 104 Cal.App.2d 735, 738.)   

 

Collateral Estoppel 

 

 Finally, Defendants argue that Plaintiff is precluded for claiming he has an ownership 

interest in the Property by the doctrine of collateral estoppel.  In the Dissolution of Marriage 

action, the family court found there was “no community or quasi-community asserted or 

obligations to be divided.”   

  

 “Traditionally, collateral estoppel has been found to bar relitigation of an issue 

decided at a previous proceeding ‘if (1) the issue necessarily decided at the previous 

[proceeding] is identical to the one which is sought to be relitigated; (2) the previous 

[proceeding] resulted in a final judgment on the merits; and (3) the party against whom 

collateral estoppel is asserted was a party or in privity with a party at the prior 

[proceeding].’” People v. Carter (2005) 36 Cal.4th 1215, 1240. 

 

 Here, the first element is missing. Plaintiff represented in the family law matter 

(petition for dissolution) that there was no community property at issue.  The issue of 

whether the subject property was either spouse’s sole property was not decided.  

Additionally, the issue of fraudulent conveyance did not arise in the family law matter.    

 

 

Defendant Irwin and Betty Ku’s Request for Judicial Notice 

 Defendants request the court to take judicial notice of the following, pursuant to 

Evidence Code 452(d): 

1. Exhibit A—Third Amended Complaint 

2. Exhibit B—Request for Entry of Default re Petition for Dissolution of Marriage 

3. Exhibit C—Dissolution Judgment 

4. Exhibit D—Kao’s Request to Set Aside Judgment 

5. Exhibit  E—Findings and Order After Hearing  

6. Exhibit  F—Pendency of Action, recorded February 2, 2016 

7. Exhibit  G—Pendency of Action, recorded March 28, 2016 

 

 The unopposed motion is granted, except the court only takes judicial notice of the 

existence of the Third Amended Complaint, not the truth of matters asserted therein. 

  

           Defendant shall file and serve the Answer on or before March 1, 2017. 

 

  

 7.  TIME:  9:00   CASE#: MSL16-01219 

CASE NAME: PORTFOLIO VS. CLAYTON 

HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 

FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that 
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oral argument will be held on February 24, 2017 at 9 a.m. Any party requesting 

oral argument must comply with all of the requirements listed above, including 

making the request and specifying the precise issues to be argued by 4 p.m. on 

February 9, 2017. 

 

There being no opposition, the motion is granted. 

 

  

 8.  TIME:  9:00   CASE#: MSL16-02399 

CASE NAME: CAPITAL ONE VS. HATCH 

HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 

FILED BY CAPITAL ONE BANK (USA), N.A. 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that oral 

argument will be held on February 17, 2017 at 9 a.m. Any party requesting oral 

argument must comply with all of the requirements listed above, including making 

the request and specifying the precise issues to be argued by 4 p.m. on February 

9, 2017. 

 

There being no opposition, the motion is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSN16-2102 

CASE NAME: NAZEMI VS. ACCEPTANCE 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY HAMID NAZEMI 

* TENTATIVE RULING: * 

 

Note: The Court is unavailable on February 10, 2017. As a result, if any party 

requests oral argument concerning the tentative ruling set forth below, that oral 

argument will be held on February 17, 2017 at 9 a.m. Any party requesting oral 

argument must comply with all of the requirements listed above, including making 

the request and specifying the precise issues to be argued by 4 p.m. on February 

9, 2017. 

 

Claimant Hamid Namezi’s Petition to Compel Arbitration and Appoint Arbitrator 

is denied.  The basis for this ruling is as follows. 

 

The Court’s starting point is that the threshold question presented by the Petition is 

whether there exists an agreement to arbitrate.  Cruise v. Kroger Co. (2015) 233 

Cal.App.4th 390, 396.  Although public policy favors contractual arbitration as a means of 

dispute resolution, that policy does not extend to those who are not parties to an arbitration 

agreement.  Espejo v. Southern California Permanente Medical Group (2016) 246 

Cal.App.4th 1047, 1057.  Petitioner bears the burden of demonstrating that such an 

agreement exists, by a preponderance of the evidence.  Ruiz v. Moss Bros. Auto Group 
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(2014) 232 Cal.App.4th 836, 842.  The Court sits as the trier of fact, to reach a final 

determination, in these summary proceedings.  Engalla v. Permanente Medical Group, Inc. 

(1997) 15 Cal.4th 951, 972.   

 

Whether or not the Claimant and the Respondent had an arbitration agreement is in 

dispute.  Determining whether or not the Claimant was insured by Respondent may resolve 

this dispute.  Under the policy (“Policy”) provided by the Respondent to the Court, and to 

the Claimant, if the Claimant was insured by the Respondent then there would be an 

agreement for arbitration in limited circumstances.  The relevant portion of the Policy, 

from the section titled “California Uninsured Motorists Coverage – Bodily Injury”, reads 

as follows: 

 

Arbitration 

a. If we [Acceptance Indemnity Insurance Company] and an “insured” disagree 

whether the “insured” is legally entitled to recover damages from the owner or 

driver of an “uninsured motor vehicle” or do not agree as to the amount of 

damages that are recoverable by the “insured”, the disagreement will be settled 

by arbitration.  Such arbitration may be initiated by a written demand for 

arbitration made by either party.  The arbitration shall be conducted by a neutral 

arbitrator.  However, disputes concerning coverage under this endorsement may 

not be arbitrated.  (Exhibit A, Bates stamped p. 57.) 

 

Only the assertion that Claimant was insured by Respondent, made by the Claimant, 

shows an agreement for arbitration existed between the Claimant and Respondent.  

(Amended Petition to Compel Arbitration, ¶ 2.) 

 

 The Policy identifies Mohammad Baraghani dba United Import as the “Named 

Insured”.  (See Wherry Declaration, ¶ 3.)  As the term “insured” may be determinative for 

the availability of arbitration, the Court looks to the Policy for a definition.  The relevant 

portion reads: 

 

 Who Is An Insured 

 If the Named Insured is designated in the Declarations as: 

1. An individual, then the following are “insureds”: 

a. The Named Insured and any “family members”. 

b. Anyone else “occupying” a covered “auto” or a temporary substitute for a 

covered “auto”…. 

c. Anyone for damages he or she is entitled to recover because of “bodily injury” 

sustained by another “insured”. 

2. A partnership, limited liability company, corporation or any other form of 

organization, then the following are “insureds”: 

a. Anyone else “occupying” a covered “auto” or a temporary substitute for a 

covered “auto”…. 

b. Anyone for damages he or she is entitled to recover because of “bodily injury” 

sustained by another “insured”.  (Exhibit A, Bates stamped p. 54-55.) 

 

There is no evidence the Claimant is the “Named Insured”, Mohammad Baraghani 

dba United Import.  Neither is there evidence that the Claimant specifically falls within the 

possible list, above, of other persons insured by Respondent under this Policy.  Because 
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there is no evidence the Claimant is insured by the Respondent, there is no evidence of an 

agreement for arbitration between Claimant and Respondent. 

 

The Court concludes that Claimant failed to carry the threshold burden of 

establishing, by a preponderance of the evidence, that an agreement to arbitrate existed 

between Hamid Namezi and the Acceptance Indemnity Insurance Company.  The Petition 

is denied. 

 

 

 


